Civil Procedures II Outline
Pleadings 
Rule 8: General Rules of Pleadings
1. A shot and plain statement of the grounds for the court’s jurisdiction
2. A short and plain statement of the claim showing that the pleader is entitled to relief
3. A demand for the relief sought
Rule 12: Motions
12(a)- Time to Serve a Responsive Pleading
· 20 days to file responsive pleading to a complaint
· File an answer, or use FRCP 12 to file a motion
12(b)- How to present defenses
(6) “failure to state a claim upon which relief can be granted”
· Factual allegations must be accepted as true
· Even if true, has to state a cause of action for which relief can be granted
· Factual allegations must be enough to raise a right to relief above the speculative level
· Requires more than labels, conclusions, and formulaic recitations
· Requires more than conclusory factual allegations
· Requires sufficient allegations, requires facts in more particularity
· Complaint does not set out facts with sufficient specificity
· Facts cannot be merely conclusory
· Δ:Matters of proof are for discovery, only need short and plain statement of the claim (FRCP 8)
· At the end of discovery, should have a Rule 56 motion for Summary Judgment
· Looks at evidence, exposed through discovery
· If FRCP 8 is met, then 12(b)(6) motion is denied
· “beyond doubt” “no set of facts”
· Conley: a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the Π can prove no set of facts in support of his claim which would entitle him to relief
· Does not require claimant to set in detail the facts upon which he bases his claim
· Only needs “short and plain statement” and gives respondent fair notice
· Bell over turns conley saying: complain requires more particular facts
· Could go on a fishing expedition during discovery
· No facts yet, but maybe could find a smoking gun
· Trying to protect corporations from expensive discovery process
· 12(b)(6) can be grated with leave to amend
· Gives Π 20 days to file an amended complaint
· Complaint should be read liberally in plaintiff’s favor
12(e):Motion for more definite statement
· When too vague and ambiguous to frame a responsive pleading
· Need to be given sufficient notice
12(f): Motion to strike
· Can dismiss part of a complaint 
Admissions and Denials
· FRCP 8(b) denials must fairly respond to the substance of the allegation. Admit the part that is true and deny the rest
· Need not be extensive or detailed
· Form answers are not acceptable
· General denials are acceptable if made in good faith
· But, needs to comply with FRCP, due process, adequate notice, and fair play and substantial justice
· In CA, can file a general denial
· Deny each and every allegation, then set out affirmative defenses
· Burden of proof: preponderance of the evidence (more likely than not)
· Affirmative Δ
· Even if able to show every element, Δ still wins if Δ can prove an affirmative Δ
· Burden of proof on Δ
· Ie. Statute of limitations
· In federal court
· Need to admit or deny every paragraph, then state affirmative Δ
· FRCP 8(c): affirmative Δ
· Π need not anticipate the defense
· Burden of pleading affirmative defense (ie. Qualified immunity) rests with Δ
· Questions of state of mind is affirmative defense (ie. Done in good faith)
· In order to have a motion for summary judgment, it has to be in the answer as an affirmative Δ
Answer
· Once an answer is filed it is “at issue”
· Ready for trial
· Finish pleading, enter discovery
· Every Δ has to answer
· Not looking at merits of Π’s allegations
· Admit or deny every paragraph, then say generally denial all other claims
· Order to strike the answer, Δ has 20 days to file a new answer

Sanctions: FRCP 11
· Opposing party can move for sanctions
· Only applies to items filed in court
(a) Every pleading must be signed by at least one attorney
(b) Did a reasonable inquiry (Not done for gamesmanship)
1. Not done to harass, delay, or needlessly increase cost of litigation
2. Claims and defenses are not frivolous
3. Factual contentions have evidentiary support, or will after discovery
4. Denials of factual contentions are warranted on the evidence
(c) Sanctions: any violation to 11(b)
1. Court may impose sanction after notice to cure and opportunity to respond
2. Motion for sanctions must be made separately from other allegations
a. Not filed with the court, but served to the party
b. Unless no appropriate response within 21 days
3. Judge (sua sponte) issues an order to show cause 
a. Why sanctions should not be imposed, pursuant to rule 11
b. The judge must issue order to show cause to provide appropriate notice
4. Purpose of deterrence
a. Nature of sanction limited to what suffices to deter repetition
5. Limitations on Monetary sanctions
a. Can’t file rule 11 against party, only attorney
b. Failure to comply by movant requires that the motion be denied
i. Needs to be served, then filed with the court
c. Not limited to monetary sanctions
6. Must describe the sanction
(d) *Rule 11 does not apply to discovery

Discovery 
· Extends to any matter “relevant to any party’s claim or Δ”
· Broad discovery: deter instrument for arriving at the truth
· Discourages trial by ambush
· “relevant”- “reasonably calculated” to lead to discovery of admissible evidence
· Relevant to any party’s claim or defense
· Relevant to the subject matter involved (more narrow)
Privileged Information
· Exempt from discovery on policy grounds
· A trial judge can impose limits on discovery to shield a person from embarrassment or undue expense
Attorney Client Privilege
· Done for the purpose of litigation
· “with an eye towards litigation,” then protected because of the attorney, client privilege
· Inadvertent disclosures do not break the privilege
· Rule 26(b)(5)(b)
· Corporations: scope of the privilege extends to all employees seeking legal advice
· An employee personifies the corporation when he makes his disclosure to the lawyer
· Communication concerns matters with in scope of employees corporate duties
· Considered highly confidential
· In order to encourage full and frank communication
· Δ: waived attorney client privilege by communicating information so broadly
· Control group test: only senior management
· Considerations of convenience do not overcome the policies served by the attorney client privilege
· Common law privileges
· Attorney, doctor, therapist, spousal communication, clergy, physician, therapist
· Can ask about surrounding circumstances, but not substantive info of the conversation
· Attorney client privilege can be waived because 3rd party is present, unless helping with the case
· Absolute privilege
· Does not need to be communication done with an eye toward litigation
· Tax returns, usually not produced
· Is allowed when other sources are “unreliable, lacking, or overly burdensome” 
Work Product
· Cousin of attorney/client privilege
· Qualified privilege- can be broken by a judge for good cause
· Trial preparation materials by a lawyer done with an eye towards litigation
· Or an eye towards anticipated litigation
· Contents of the lawyer’s files are relevant and not privilege
· Includes interviews by an attorney of a third party
· Witnesses: identity is well known and whose availability to petitioner is unimpaired
· w/o the showing of necessity
· essential that a lawyer be free from unnecessary intrusions
· unless, production of facts is essential, impeachment or corroboration, witnesses no longer available
· could be held against a lawyer in court
· Privilege matter obtained in preparation for litigation
· Fishing expedition; there are ultimate and necessary boundaries
· Rational: POH, unfair
· Attorney cannot, by retroactive adoption, convert the independent work of another already performed into his own
· Has to be done with an eye toward litigation
· Includes material prepared by agents of attorney
· Ie. Private investigator, law clerk
Testifying experts and consultants
1. Was the expert informally consulted
2. If not, but retained…
· Discoverabilities of experts (3 categories): identity, opinions, or other info.
· Expert that is going to testify at trial
· discoverable
· Get his report and get to take a deposition
· Expert retained with an eye toward litigation, but is not expected to testify
· Not discoverable
· Unless, exceptional circumstances exist
· Expert Informally consulted in anticipation of litigation but not retained
· Not discoverable
Protective order
· Trade Secrets Rule 26(c)
· A person must first establish that the info sought is a trade secret, and disclosure may be harmful
· Balance need for info about trade secrete against claim of resulting injury
· Irreparable harm?
· Unduly burdensome?
· No absolute privilege for trade secrets and similar confidential information
· Unless defined by statute
· So up to discretion of the judge
· Also sought because request is too voluminous that its compilation would impose an undue burden or expense
· Or info is for deposition rather than interrogatories
· Relies on a privilege
· Or qualified privilege- up to the discretion of the judge
· Ask if the judge abused their discretion 
FRCP 45: Subpoena
· Getting something for a third party, not a party in the suit
· Have to satisfy relevancy standard and necessary
· Notice to attorney, then subpoena to witness
· Subpoena Duces Tecum
· Non-party to produce documents
· With order to produce documents
· Don’t have advantage to review docs before deposition
Discovery planning
1. Conduct a 26(f) conference, disclose 26(a)(1)
a. Self initiated disclosure: a party must, without awaiting a discovery request, disclose persons or documents likely to have useful information
b. Conference required
i. Put together a conference plan of when depositions should be taken
2. Interrogatories- directed by one party to another (FRCP 33)
a. Δ: irrelevant info, unduly burdensome (volume), overly broad (time)
i. Up to the judge’s discretion (abuse of discretion question on appeal)
b. Compiling information is expensive, requires lots of man hours
c. Questions relevant for discovery purpose?
i. Admissible at trial or leads to admissible evidence
d. Contention interrogatories
i. Factual basis for the Π allegations
ii. FRCP 33(b)(2): not objectionable on the ground that it calls for a legal conclusion 
1. Asking for opinion
e. Limited to serving 25 interrogatories, but judge can extend
3. Request for Admissions: FRCP 36
a. Δ: overly broad, matter outside Δ’s personal knowledge
4. Request for production of documents: FRCP 34
a. E-discovery: if unduly burdensome go into cost-shifting analysis
b. “Data Dump”
i. Only need to produce documents as they appear in regular course of business
c. FRCP 37?
5. Depositions
a. Written discovery before oral discovery in order to make deposition the most effective 
b. May record depositions by tape
c. Person deposed= deponent
d. Used to impeach witness while on the witness stand
e. Many questions not admissible during trial, but can be asked if it may lead to admissible evidence 
FRCP 26
· Find out everything possible about the transaction or occurrence that is at the heart of the lawsuit
· Seek both favorable and unfavorable evidence 
· Freeze testimony
· Have to show the judge that you made a good faith effort
· Put useful evidence in a form admissible at trial
· Can be used to impeach
· Can be used for abusive purposes
· Fine line between aggressive litigation
· if abuse, motion for sanctions???
Rule 26(b)(1)
· within scope of discovery
· reasonably calculated to lead to admissible evidence, even if not admissible themselves
· broader discovery is allowed only for good cause
· tightening standard from “relevant to claims and defenses” to “subject matter” in order to prevent abuse
· “unduly restrictive”
· A lot of money- problem with discovery depth
Approach
1. Which party is propounding the discovery request?
2. What is the discovery mechanism
a. Physical and mental examinations: frcp 35
i. Δ: unconstitutional invasion of privacy, physical condition not “in controversy” and no “good cause”
ii. Have to show that the examination is relevant to the case
1. Not undue burden
b. deposition
c. interrogatories
d. Request for production of documents(FRCP 34)
e. request for admission
3. What exactly is the propounding party seeking
a. Is the request relevant?
i. any non-privileged matter that is relevant to any party’s claim or defense
ii. meet the relevancy standard
4. Under what FRCP rule is the discovery request based?
5. Is the receiving party objecting to the discovery request?
a. Privileged?
b. Seeking a protective order?
6. Grant or Deny discovery request
a. If receiving party does not produce, propounding party files a motion to compel
i. Or, if they gave inadequate responses
ii. Argue: put in good faith effort to supply as much as possible
FRCO 30, 31, 32
Duty to Supplement responses: FRCP 26(e)
· If you are responding party, then new info appears
· Duty to provide additional info, even if not asked for supplemental interrogatories
· Same for production of documents
· And depositions: file a supplementary response, correcting deposition
· Surprise witness- unfair advantage
· Discovery is given a cutoff
· Both parties must agree to open discovery
· Except for extenuating circumstances
· Up to the judge’s discretion
Use of discovery at trial
· Cannot use deposition in lieu of live witness
· Unless FRCP 32(a)(4) conditions are met
· Unavailable for a particular reason ie. Death, illness
· Can use deposition at trial for impeachment purposes
· Problem of unavailability of witness
· If someone designated to testify live, have to prove they are legally unavailable
· Dead, over 100 miles away, age, illness, subpoena doesn’t extend, or “in the interest of justice”
· Harmless error then ok
Discovery Abuse and Sanctions (FRCP 37)
· Boiler plate interrogatories, or boiler plate response- both subject to sanctions
· Overly broad, unduly burdensome, oppressive, privileged, not reasonably calculated to lead to admissible evidence
FRCP 26(a)-(g), (g)(3)- sanctions for discovery, 33,34,45, 16(b)- scheduling order, 30, 33, 32

The Erie Doctrine
If lawsuit is in federal court, complete diversity (28 USC §1332), not a federal question:
· Federal rules of decision act: although in federal court, follow state law→ law of the forum state, where the case sits
· Swift: positive law (in a statute) v. natural law (common law, made by judges)
· said to only use state positive law
· Erie: overruled swift
· said law means positive and common law
1. Federal or State Law?
a. Use State Substantive and Federal procedural law
1. No federal common law for torts
2. If federal question, don’t deal with Erie at all
3. Apply state law because there is no such thing as federal common law
b. Unless:
i. Law provides a different outcome (Outcome Determinative Test)
1. If decision is effected by choice, use state
2. The outcome of litigation should be substantially the same if in state court- immaterial if it is substantive or procedural
3. If the law affects recovery, should follow state law
4. Every procedural variation is outcome determinative
ii. Balancing State and Federal Interest
1. Need more than “a likelihood” of a different result
2. State law cannot alter essential function of federal court
3. Integral part of the statute? 
4. Deference to federal law
a. Integrity of federal rules is absolute
5. If the issue is trivial, then unlikely to influence choice of forum
6. Apply FRCP for uniformity
7. Federal courts have an interest in establishing a uniform rule of civil procedure
8. Constitutional rights always trump
iii. Erie Goals
1. Discouragement of forum shopping 
2. Avoidance of inequitable administration of laws
2. If state law should be used, then what State?
a. Choice of Law
i. “lex loci delicti”: apply law of location of the tort
ii. Where is the most significant state interest
iii. Where the K was signed
iv. Words of the K ie. Choice of law clause
3. When you know what state, then what law?
a. When there is no controlling state law
i. can certify the question and ask the supreme court
ii. Or “Erie Educated Guess”
1. If the supreme court were looking at the case, how would it rule


Res Judicata and Collateral Estopple
6. Res Judicata (Claim Preclusion): D will argue that the doctrine of Res Judicata (Claim Preclusion) cars P’s lawsuit.
a. Same Parties
i. In the first litigation P was the plaintiff and D was the defendant and in the Second litigation ___ was the plaintiff and ___ was the defendant.
ii. Modern- similar parties are ok, doesn’t have to be exact
1. 3rd party beneficiary
b. Same Claim
i. Same law will be used because the same cause of action
ii. Different facts
iii. Claims are different because proof is different as to facts and law
iv. Defense- arose from same transaction
v. In jx. That recognize Same evidence approach, then denied because require different proof
vi. Two different causes of action require different evidence
vii. Individualized same evidence approach
1. A cause of action does not consist of facts but of the unlawful violation of a right which the facts show
2. Differ in rights and interest effected
3. So no final adjudication on the merits
4. Actions are different and distinct
5. Even a minimal alteration of material facts may give rise to a new cause of action if the alteration makes available a new rule of substantive law
6. Different substantive law
7. Different facts are looked at
8. Different legal theory
9. Actions are distinct and different
10. Claim for different legal relief
11. Differ in rights and interests affected
12. Is the law the same being applied
13. Is evidence and facts the same that applies to both
14. Is it the same transaction of occurrence
15. Arise out of the same transaction of occurrence
viii. Transactional Analysis
1. Once a claim is brought to a final conclusion, all other claims arising out of the same transaction are barred, even if based upon different theories or if seeing a different remedy
2. Arising out of same or related facts
3. Single factual grouping
4. Common nuclease of operative facts
5. Claims are so woven together
ix. Acts occurring after lawsuit are not barred
c. Prior Final Judgment on the Merits
i. Has already recovered
ii. Trial on the merits heard by judge or jury
iii. Judge denied recovery on the merits by not being allowed a jury trial
iv. Rebuttal- agreed to non-jury trial
v. Can’t be dismissed on procedural grounds
vi. Some judgments, even if valid, should not be given preclusive effect when dismissal on grounds such as jurisdiction, venue, misjoinder, preclusive effect denied by statute
vii. Class action sometimes unfair
viii. Procedural dismissal 
ix. Non suit without prejudice
7. Collateral Estopple (Issue Preclusion)
a. Use
i. Defensive
1. Used by the defendant to tell plaintiff that the particular issue has already been decided in 1st litigation
ii. Offensive
1. No full and fair opportunity to litigate
2. Don’t have to prove the issue again
b. Identical Issue
i. L1 held on the issue
ii. Issues cannot be relitigated that have been determined in an earlier civil action
c. Full and Fair opportunity to be heard
i. Prior judgment issued
ii. Defense- no jury
iii. Rebuttal- both parties agreed
iv. Full and fair opportunity to litigate the issue
v. Defense- charge was relatively insignificant, had no right to jury trial
vi. Relative insignificance of the outcome neither had opportunity nor incentive to litigate
vii. First issue is minor
viii. Lower standard in civil court than in criminal
d. Necessary Issue
i. Yes, because if the issue would have been decided differently than it would have affected the outcome.
ii. Essential to the outcome
iii. The way the issue was resolved was essential to prior lawsuit
iv. If issue was resolved the opposite way it would affect the holding
v. If the issue wasn’t important, than didn’t have the full opportunity to litigate
vi. Dispositive issue in the first suit
e. (same parties not required)
i. When parties are not identical
ii. Law does not impose upon any person the burden of voluntary intervention
iii. Same when non-parties assume control over litigation in which they have a direct financial interest and then seek to redetermine issues previously resolved
iv. Controlling, because there was a full and fair opportunity to be heard
JOINDER
8. FRCP 13
a. Counter Claims
i. Compulsory counter claims
1. If D has a claim that arises from same transaction or occurrence as the plaintiff’s claim, D must raise the claim in his responsive pleading, unless an exception applies
ii. At time he files his first response pleading
iii. Also looking for cross claims- any other 3rd party that could be liable
iv. Implead a 3rd party by a cross claim
v. Cant amend but count can grant relief if there was good cause
vi. 13(b) Permissive Counter Claims
1. Allows a D to bring any claim that he may have against P, regardless of whether it is related to P’s claim
vii. 2(b)- don’t worry about it
viii. Cross complaint- D sues another D
ix. Counterclaim- Defendant suing plaintiff
x. X-claims are permissive
xi. Counter claims may be permissive or compulsory
xii. Compulsory counterclaim must be raised in the responsive pleading
9. FRCP 14(a)(b)
a. Dan impleads Tom
b. Implead- to bring someone in lawsuit
c. 3rd party impleader never compulsory
i. Become a close complainants
ii. Tom v. dan= counter claim
iii. Becomes a counter claim if he doesn’t bring it then
d. 3rd party claim, impleads T- not compulsory, can choose to bring a claim against Tom later for indemnification or contribution (can be done by law or contract) 
e. Intra-pleader-
i. By preponderance of evidence, prove they are the rightful beneficiaries
1. Stake holder faced with conflicting demands
2. 2 inconsistent claimants- interplead in one suit
3. FRCP 22 (don’t need to look it up)
4. Up to A and B to figure out who wins
10. Resjudicata by Rule 13
a. If the counter claim is compulsory, and not brought, it can’t be brought against
Last Class
· 
Strategy
· State in conclusion what the court is likely to do and why
· Address each element on rebuttal “will have to concede”


