CONTRACTS II OUTLINES
PAROL EVIDENCE RULE: Bars evidence of prior agreements that are not contained in the writing 
· 1) Written agreement/Boundaries 
· Four Corners approach: Court will only look at what is within the four corners of the written agreement, unless ambiguous
· Corbin(consistent with R2 and UCC): includes extrinsic evidence that communicates the intent of the parties by look at context/industry, unless specifically negated 
· 2) Merger or integration clause
· Merger clauses are not dispositive
· Courts may find partially integrated and allow supplementation based on the circumstances.
· Betaco v. Cessna Aircraft (court included PE despite a merger clause because P had relied on the parol guarantee)
· 3)(a) Prior Agreement (services/ land) (R§213)
· Partially Integrated agreement- discharges inconsistent prior agreements
· Law assumes partial integration when written
· Completely integrated- discharges prior agreements within its scope 
· 3)(b) Prior Agreement UCC 2-202 (goods): terms written and intended to be final expressions, it may not be contradicted by PE, but may be explained or supplemented
· (a) if terms are ambiguous by course of performance, course of dealing, or usage of trade (§1-303)
· (b) by evidence of consistent additional terms 
· unless the court finds the writing to be a complete and exclusive statement of the terms of the agreement; or 
·  if the additional terms should have been included
· (Rejects that writing is final on all matters, widely permits PE)
· Potential Factors: Had attorneys, sophistication of parties, Informal reference without details, Opportunity to be specific about how PER applies
Exceptions: non application of PER
· Collateral agreement (R§216) 
· If there are separate, independent and complete contracts, although relating to the same subject, they are not barred, as long as
· there is reasonable explanation of why they are not included
· does not contradict expressed or implied provisions of the written K
· Would not ordinarily be expected to be embodied in the writing
· Lee v. Joseph Seagram (allows PE because the agreement was of the type that would be oral because of the informal relationship of the parties, and does not contradict the writing) 
· Mitchell v. Laith (did not allow PE because the request for the removal of an ice house although it was collateral in form, should have been included in the contract to purchase property)
· Modification to agreement after signing is not barred by PER
· No Written Agreement evidence may be admitted to show there was never an agreement at all
· Pym v. Campbell (allow PE in order to prove that a written agreement had not been reached because condition for performance was not met)
· Lack of harmony (R§209(3)) 
· No reasonable harmony between PE and K
· Luria Brothers v. Pielet Bros (held that PER Applies because there was a lack of harmony between the K and PE) 
· Fraud, Duress, mistake- parol evidence submitted to show evidence 
INTERPERTATION: (R§202) the ascertainment of the meaning of a promise or agreement, based on the objective meaning of the language, viewed in its context. There are two approaches:
1. Four Corners: words should be given their plain meaning without recourse to contextual evidence outside the four corners of the document, unless ambiguous or contradictory
a. Eichengreen v. Rollins (held that the agreement was completely integrated and unambiguous and thus extrinsic evidence of plaintiff’s intention was not taken into account)
2. Corbin: agreement should be interpreted in light of all the circumstances, even if language appears clear on its face.
a. Lee v. Seagram & Sons
Approach
· 1.) Written Agreement
· 2.) Ambiguities (R§212)- reasonable parties can find credibility in different meanings
· Should be understood in light of the circumstances
· 3.) Ambiguities should be given a reasonable, lawful and effective meaning (R§203) 
· Interpreting Writing (ambiguities)
· Express terms given most weigh
· Specific terms are given greater weight than general language
· negotiated or added terms are given greater weight than standardized
· words of art are given their technical meaning when used in a transaction within their technical field
· Strict construction against the drafter- had opportunity to avoid ambiguities
· PG&E v. GW Thomas (court looks at the usually meanings of “indemnity clause” to interpret the provision)
· Vague- courts generally throw out vague terms. But may find it ambiguous 
· Omitted – may be a mistake, or on purpose
· Interpreting Intent of the parties 
· 1st COP, 2nd COD, 3rd UOT 
· effectuate the parties principal purpose
· Extrinsic evidence cannot be used to advance an interpretation to which the plain language is not susceptible.
· Nanakuli v. Shell (courts look at course of dealing between parties to determine meaning of agreement)
WARRANTY: Affirmation of quality/attribute of a product or service
· Expressed: when the seller makes an:
· 1. Affirmation of fact
· 2. Makes a promise regarding the goods
· 3. Displays a sample or a model
· Must go to the basics of the bargain
· Might have played some part in the buyers decision
· Implied: created by the legislature, even if not stated in K
· Implied warranty of merchantability
· Goods will fulfill their particular purpose
· Implied warranty of fitness
· Seller has reason to know of some special use the buyer has for the good and warrants that the goods will fulfill that particular purpose
AVOIDANCE OF THE CONTRACT (Opportunism- taking advantage of avoidance theory)
(1) MISUNDERSTANDING: (R§20)- A K is void for misunderstanding if the parties attach materially different meanings to their manifestations and there is no disparity in knowledge or non-knowledge of the meanings attached
· 1. Materially different meanings
· No meeting of the minds, no mutual assent
· 2. No disparity in knowledge
· When the parties were equally innocent in not reasonably realizing the misunderstanding or equally guilty in realizing it but saying nothing
· Reason to know- COP,  COD
· 3.  Unless, a party knows or has reason to know of the other parties different attached meaning
· One is more accountable than the other for knowing the misunderstanding
· Raffles v. Winchelhaus (allows the K to be void based on misunderstanding because there was no mutual assent when both parties were thinking of different ships with the same name)
(2) MUTUAL MISTAKE (R§152): A K is voidable by the adversely affected party if a mistake by both parties as to a basic assumption has a material effect on the exchange, unless the party bears the risk.
· (1) Both parties have Same erroneous Impression at the time of contracting
· Mistake: a belief not in accord with the facts (§151)
· Sherwood v. Walker (contract void when both parties thought a cow was barren. Court permitting opportunism because seller bore the risk)
· Williams v. Glash (injury release contract void for mutual mistake when parties contracted for damages to car and neither party was aware of personal injuries)
· (2) Basic Assumption
· Intent of K, wasn’t stated but acted on
· (3) material effect on the exchange
· so substantial & fundamental as to defeat the object of the parties
· (4) Unless, adversely affected party bears the risk (R§154)
· (a) Agreement assigns risk  (“as is”)
· (b) Conscious ignorance 
· Aware of limited knowledge, but treats it as sufficient
· Woods v. Boynton (contract avoidance is denied because a stone seller choose to be consciously ignorant about its market value)
· © The risk is allocated by the court
· (d) Contextual knowledge- reason to know and bear risk
· Unless- mistake is beyond the assumption of risk
· Bailey v. Ewing (boundary dispute held to be outside the scope of the risk)
· REFORMATION (remedy): Reformation is allowed when a good-faith agreement is reached but due to error, is not expressed in the written reduction of the agreement
· Mistake must have existed at the time of the K
· Must have been mutual and common to all parties
· Clear and convincing proof that writing is not what parties intended
· (Beynon Building Corp v. National Guardian Life Ins.)
· Doesn’t change terms, just writing
· Fix agreement to save promises  that will be enforceable in court
(3) UNILATERAL MISTAKE (R§153): A K is voidable for unilateral mistake when one party has an erroneous impression of a basic assumption and enforcement would be unconscionable.
· 1. One party has erroneous impression
· No meeting of the minds, no mutual assent
· Usually limited to clerical and administrative errors and gross unfairness if it were enforce
· Defense: careless parties should be more careful (paternalistic)
· 2. Basic assumption
· Motivation of one of the parties
· 3. Enforcement would be unconscionable
· Material Effect, adverse to the mistaken party
· One party had reason to know of the mistake or caused the mistake
· First Baptist Church v. Barber (a contractors miscalculated bid is void for unilateral mistake because he gave prompt notification, it was a simple error, and enforcement would be unjust)
· 4. Unless the mistaken party bears the risk
· Who is in the best position to prevent the mistake
(4) FRAUD (R§162, 164): A K is void for fraud when there is false statement of material fact with knowledge of its falsity intended to induce assent , in which the party justifiably relied.
Defense:  caveat emptor, paternalistic, free bargaining
· 1. Misrepresentation of Fact
· Objectively ascertainable reality
· Not, an opinion, a future prediction, promise
· Superior Opinion: Duty to act honestly and disclose the truth
· not merely an opinion- amounts to a statement of fact
· Vokes v. Arthur Murray (K void for fraud when an elderly women relied on the superior knowledge of her dance instructors that she could be a competitive dancer)
· 2. With Knowledge of its falsity
· Knowledge: Knows facts are not true
· Confidence: Said without confidence and implies they know truth
· Expertise: Knows they are without a basis to make the statement
· 3. Intent to induce the other party’s assent
· 4. Material misrepresentation
· Sustained injury
· Likely to induce assent
· Affected the basis of the bargaining in a significant way
· (§164 does not require victim of fraud to prove materiality)
· Cousineau v. Walker (K void for fraud because the false statement that the property had gravel was material to the transaction)
· 5. Party justifiably relied
·  Fraud must have motivated the victim to enter the contract
· Not always required to have justified reliance
· Third party fraud is voidable, unless acted in good faith and relies materially on the transaction
Non-Disclosure (R§161): Mere non-disclosure is not fraud, unless the party justifiably relied on the silence and there was a duty to disclose.
· 1. Silence
· 2. Duty to disclose when:
· A party has made an assertion and later learns it is false
· Party A knows that party B is laboring under a misconception
· Active concealment
· Relation of trust and confidence between them
· Know disclosure would correct a mistake of a basic assumption, and nondisclosure is failure to act in good faith
· Correct a mistake in the writing 
· No disclosure of a fact is equivalent to an assertion when it would correct a mistake
· Silence will allow a dangerous condition to go undiscovered
· Stambovsky v. Ackley (when seller did not disclose to buyer that the house was haunted, the K was void for fraud because the misrepresentation materially impaired value of K)
· 3. Justifiably Relied
(5) DURESS (R§175): A K is voidable for duress if assent is induced by improper threat leaving the victim no alternative. 
· 1. A threat
· 2. Threat is Improper if it is a (R§176)
· Crime or tort
· Criminal prosecution
· Civil process in bad faith
· Breach of the duty of good faith and fair dealing
· Unfair terms, and
· (a) hurts the recipient to no real benefit of threatening party
· (b) prior unfair dealing
· (c) Use of power for illegitimate ends
· 3. Induces Assent
· No reasonable alternatives
· Denial of free will
· Totem Marine v. Alyeska Pipeline (K void for economic duress because victim had no choice but to agree)
· Third party inducement is voidable, unless done in good faith or relies materially on the transaction
 (6) UNDUE INFLUENCE (R§177): A k is voidable for undue influence if a party who is under some domination has been unfairly persuaded.  
· (1) Party under domination
· Relationship of dependency and trust that gave one party dominance 
· Justified in assuming the person will act in a manner consisted with his welfare
· Kase v. French (K not void for undue influence when an elderly woman sold her house to her neighbors who had befriended her)
· (2) Unfairly persuaded
· Abused position of dominance
· Disadvantageous contract
· Includes taking unfair advantage of weakness of mind, necessity, or stress
· Prevent independent judgment
· Factors in Over Persuasion- high pressure, approaching coercion 
· 1. unusual or inappropriate time
· 2. unusual place
· 3. Insistent demand that the business be finished at once
· 4. Extreme emphasis toward consequences of delay
· 5. The use of multiple persuaders by the dominant side
· 6. Absence of third-party advisers
· 7. Statements that there is no time to consult financial advisers or attorneys
· Odorizzi v. Bloomfield (K void for undue influence when victim was subjected to over persuasion when contract was signed in his home)
· Third Party: voidable if induced, unless acted in good faith or relies materially on the transaction
(7) ILLEGALITY (R§178): A K or clause is unenforceable for illegality as a matter of protecting public interest.
· 1. Define the public policy (which limits freedom to contract)
· To protect sanctity of free will to k 
· Holding a tortfeasor liable (disclaiming liability)
· Protecting marriage
· Some allow explicit marital agreements, as long as they don’t rest on meretricious consideration
· Carnes v. Sheldon (agreement to marry in the future is void for illegality)
· Cannot agree to commit a tort, crime, or violate a statute
· Bennett v. Hayes (K void for illegality because provision was in violation of a statute)
· Exchanges that require licenses (Doctor, lawyer)
· Without license, can void K if license exists with purpose to help society
· If license is just for monetary purposes, harder to get void
· No Restraint of trade (R§186, 187): a promise to restraint of trade is unenforceable if it limits competition in any business or restrict the exercise of a gainful occupation unless, 
· it is strictly limited in time and territory and is otherwise reasonable
· a promise by the seller of a business not to compete with the buyer in such a way as to injure the value of the business sold
· a promise by an employee or other agent not to compete with his employer or other principal
· a promise by a partner not to compete with the partnership
· White v. Fletcher (K void for restraint of trade because it only effected 3 people, all without bargaining power)
· BDO Seidman v. Hirshberg (Restraint of trade enforceable because the restraints on time and clients were deemed reasonable)
· Agreement is Ancillary to a legal contract
·  not main purpose of the agreement
· §188: Unless
· (a) the restraint is greater than is needed to protect the promisee’s legitimate interest, or
· (b) the promisee’s need is outweighed by the hardship imposed on the employee 
· © likely injury to the public
· 2. Apply facts to public policy rule
· How does the agreement do what is illegal
· 3. Balance public interest against what the agreement is actually achieves. (equities between the parties.)
· (a) the strength of that policy as manifested by legislation or judicial decisions
· (b) the likelihood that a refusal to enforce the term will further that policy
· © the seriousness of any misconduct involved and the extent to which it was deliberate, and
· (d) the directness of connection between that misconduct and the term
· (Courts may eliminate/blue pencil parts that go too far)
(8)UNCONSCIONABILITY (R§208/ UCC §2.302): a contract or clause may be void for unconscionability if there was unfairness in bargaining resulting in unfair and oppressive terms
· (1) Unconscionable in light of general commercial setting, purpose, and effect
· Mores and business practices of the time and place
· Williams v. Walker Thomas Furniture (retail store contract void for unconscionability because of boilerplate terms that were unduly harsh)
· (2) Procedural Unconscionability: unfairness in bargaining
· Factors: voluntary meeting of the minds, intelligence, business experience, relative bargaining power, who drafted the K, acknowledgement of terms
· Ie. Adhesion K: no negotiated terms that are presented as “take it or leave it”
· Absence of meaningful choice
· Weaver v. American Oil (hold harmless clause void for unconscionability when signing a contract presented as “take it or leave it”)
· (3) Substantive Unconscionability: unfairness in terms
· Harsh, unfair, or unduly favorable to one party
· So one-sided as to oppress of unfairly surprise
· (Some court allow Unconscionability by substantive alone)
· Excessive price on its own is not unconscionability, however may look at disparity in value
· Maxwell v. Fidelity (despite no unfairness in bargaining, K for purchase of water heater by door to door sales man void for unconscionability because party owed half the value of their home)
(9) INCAPACITY (part of illegality): is the mental inability to contract as viewed by the law 
· Minor: If a person is under 18, they cannot contract except for necessity.
· A minor has the power to disaffirm a contract by indicating that he or she no longer wants to be bound and will not be liable for damages, unless
· Δ relies on the minors ratification after age 18
· Minor is contracting out of necessity
· May still be liable for cost to the extent that they benefit you (Benefit Rule)
· Valencia v. White (a minors is still liable for paying for benefits he received for auto work)
· issue of unjust enrichment
· A guardian may bring incapacity claim if child is under 18
· Mental infirmity: A person may disaffirm a K if they were mentally incompetent to express assent and deal with the subject before him or her
· Cognitive test: did they understand, and Volition test: could they do otherwise?
· Presumption that every adult has capacity to K
 (10) IMPOSSIBILTY (R§ 266, §261 UCC 2-615): Avoiding a K for impossibility requires: an unexpected event, which is not the party’s fault, and the party does not bear the risk of, and makes performance substantially more difficult or expensive 
· (1) Unexpected event(s)
· If event makes performance impossible, then not required to perform
· Non-occurrence of event needs to be a basic assumption
· (2) not the parties fault
· Outside reasonable control
· Nissho v. Occidental (K to supply oil not void for impossibility because jury found Occidental had reasonable control over the oil embargo)
· (3) does not bear the risk
· Who is in best position to insure against the risk
· Force majeure clause-stipulation to excuse performance 
· act of god type scenario: Destruction, war, death, natural disaster
· Or intervention: government acts makes performance illegal
· Whether party assumed a great obligation in K
· If foreseeable, parties obligated to make provisions for it in K
· Sunflower Electric v. Tomlinson (K to supply gas not void for impossibility because the existence of sufficient reserves was within in the scope of risk)
· Unless, outside scope of assumption of risk
· (4) Makes performances substantially more difficult
· Under the UCC, a rise in price is never sufficient
· Objective→ the thing cannot be done (cannot be subjective- I can’t do it)
· Taylor v. Caldwell (k to perform in a music hall void for impossibility when the hall burnt down)
Frustration of Purpose (R§265): a K is void for frustration of purpose when the non-occurrence of an event was a basic assumption and frustrates the principal purpose of the agreement.
· (1) event
· Out of the parties control
· UCC a change in market price alone can never constitute impossibility
· (2) basic assumption
· Non-occurrence was basic assumption
· Substantial, material effect
· (3) Principal purpose
· Reason to perform has been eliminated
· Krell v. Henry(K for hotel room for the purpose of viewing coronation was void for impossibility when the coronation of the king did not occur) 
· (4) Assumed risk
· If foreseeable, party assume risk
· Force Majeure clause
· could relieve party of liability if a force far outside their control such as war made performance impossible
· Groseth International v. Tenneco, Inc. (k not void for frustration of purpose because purpose of K was distributing products, not making a profit)
CONDITIONS (R§232): an event that must occur before performance of contractual duty is due
· Purpose: order performance and allocate risk (no remedies)
· (1) Condition v. Promise
· (a) instrument (b) intent
· Promise: an undertaking to act or refrain from acting in a specific way in the future (remedies available)
· Absent condition langage, assume promise 
· K strictly construe against the drafter
· Howard v. Federal Crop Insurance (held that provision in insurance contract was a promise because ambiguities strictly construed against insurance company)
· (2) Express v. Constructive
· Express condition: created by private parties of agreement
· High barrier to prove express conditions

· “If” , “provided”, “on the condition”, “in the event”, “subject to”, “condition precedent”,” when”, “so that”, “while”, “as soon as”, “after”
· words used so much that it’s difficult to say that it triggers an obligation
· Express conditions have to be performed exactly, not just substantially
· Constructive condition- parties have not specified, but obvious based on exchange, agreement, circumstance
· Bright v. Ganas (court found an implied condition when servant did not serve “faithfully”)
· Kingston v. Preston (found that D did not have to give up his business because the constructive condition did not occur)
· Constructive Conditions of Exchange (Dependent Promises) (R§231, 232)
· Performance and promises may act like a condition that triggers other parties obligation when there has been consideration, unless contrary intention is clearly manifested
· Shaw v. Mobil (court found dependent promises when D had to provide minimum oil in order for P to provide minimum revenue)
· (3) Precedent, Concurrent, Subsequent (time)
· Condition Precedent (R§227): event which must occur before performance is due
· Needs to be expressed
· Jones Associates v. Eastside properties, Gulf Construction v. Self  (held that provision in contract was a promise because it lacked concrete condition precedent language)
· Condition of Satisfaction (triggers payment)
· Chodos  v. West Publishing (no payment requirement because conditioning event of “satisfactory books” did not occur)
· Condition concurrent- happen simultaneously
· 2 different parties acting when an event occurs, event triggers exchange of performance
· Condition subsequent- an event that terminates performance obligation
· Gray v. Gardner (court found a provision “if a greater quantity should arrive, then void” to be a condition subsequent in a contract to deliver sperm oil)
Excuses: (R§ 225): duty to perform may be discharged if excused
· (1) Avoidance of Forfeiture (R§229): A court may excuse the non-occurrence of a condition if it would cause disproportionate forfeiture, unless its occurrence was a material. 
· 1. Condition
· 2. Non-Occurrence
· Prevention- Implied condition to cooperate
· Sullivan v. Bullock(contractors non-conformance was excused because of implied condition to cooperate)
· 3. Disproportionate Forfeiture
· 4. Unless, Material
· Excuse non-occurrence because of unfairness
· Burger King v. Family Dining (excused condition because burger king still gets benefit without literal interpretation)
· Courts look at examples of past behavior
· Course of performance indicated that literal performance would not be required
· Balance benefit – ask what is denied and gained from excuse and what is the purpose of condition
· Inman v. Clyde Hall Drilling (non-performance of employment contract required 30 day notice of claim not excused because it was reasonable)
· (2) Waiver: after K has been entered into, promisor voluntary abandons contractual right to require performance of condition
· Indicates they will perform even if condition does not occur
· May induce reliance
· Need notification of intent to do otherwise
· Moe v. John Deer (D waived late payments and P relied on it)
· Modification of written K is effected through subsequence conduct or oral agreement
· (3) Estopple: party may be estopped from claiming a condition is important if the beneficiary detrimentally relied on what the promisor manifested
Substantial Performance: an omission that is trivial, inadvertent, and without bad faith will not grant a party the right to forfeiture, unless the breach is material
· Permits compensation, out of equity and fairness (unjust enrichment)
· Damages: subtract damages for what was given and what was contracted to 
· Jacob and Young v. Kent (use of the wrong pipes in a building was found to be no dependent condition) 
· Carter v. Sherburn (even though party did not meet performance date, court found substantial performance because importance of time was not expressed)
· Material Breach (R§241) Balance
· Principal Purpose
· Was the term negotiated
· Can injured party be adequately compensated
· OW Grun Roofing (no substantial performance when they installed a roof that was not uniform color, so can forfeit payment)
UCC and Substantial Performance
· (1) Tender (seller makes goods available to buyer): UCC 2-503
· Perfect Tender Rule: buyer is entitled to conforming goods, or they may reject
· Manner, place, time of delivery
· requires reasonable notification to enable buyer to take delivery
· tender must be at a reasonable hour, and kept available for a reasonable period to enable the buyer to take possession
· buyer must furnish facilities for receipt of the goods, unless otherwise agreed
· Printing Center of TX v. Supermind Publishing (plaintiff had the right to reject books upon delivery because books failed to conform to contract)
· UCC §2.601, 2.106(2), 2.508, 2.508(2), R§374
· Exception, if right to cure
·  (2) Accept (how buyer responds to delivery): UCC 2-606
· Acceptance of goods occur after a reasonable opportunity to inspect when the buyer
· Does nothing
· Indicates that goods are conforming or that he will take or retain goods in spite of their non-conformity
· Fails to make an effective rejection 
· Does any act inconsistent with the sellers ownership, 
· unless the act is wrongful, then it is only an acceptance if ratified by the seller
· Mere possession is not acceptance
· Capitol Dodge Sales v. Northern Concrete Pipe (buyer did not accept the car upon possession because he was not given a reasonable opportunity to inspect the engine)
· (3) Rejections (act to avoid acceptance): UCC 2-602
· A rejection of goods for non-conformance within a reasonable time after their delivery requires affirmative action and notification.
· Duty after rejection to hold goods with reasonable care, but 
· has no further obligation
· After rejection any exercise of ownership by the buyer is wrongful
· Can reject all or some 
· (3) Revocation (withdraw Acceptance): UCC 2-608
· A buyer may revoke acceptance by notifying the seller within reasonable time of discovering a non-conformity which substantially impairs the value to the buyer if he accepted it,
· On the reasonable assumption that its non-conformity would be cured and it has not been seasonably cure, or
· Non-conformity was difficult to discover or had seller’s assurance 
· Colonial Dodge v. Miller (revocation allowed when purchase of car with no spare tire found to substantial impairment value to the buyer)
· Subjective Test
· Duty to hold the goods with reasonable care 
· (4) Right to Cure (sellers rights): UCC 2-508
· Where tender is rejected because non-conforming, the seller may notify the buyer of his intention to cure within the contract time
· If the seller had reasonable grounds to believe goods would be acceptable, seller may notify the buyer and have reasonable time to substitute a conforming tender
· (1) buyer has rejected, for non-conformity
· (2) performance has not yet expired
· seller can notify the buyer of their intent to cure
· (3) performance have expired
· If seller reasonable thought goods should have been accepted, have reasonable time to substitute a conforming tender
· All depends on COD, COP, UOT
ANTICIPATORY REPUDIATION
· (1) Repudiation (R§250, 253): A repudiation is a statement indicating that the obligor will not perform or is apparently unable to perform a contractual obligation
· repudiation alone gives rise to a claim for damages for total breach
· one party’s repudiation of a duty discharges the other parties remaining duties to render performance
· Hochster v. De La Tour (creates the right to sue immediately when party indicates they can’t or won’t perform)
· Bankruptcy (insolvency) does not trigger repudiation, but it means you can ask for assurance
· UCC 2-610: a clear over act which substantial impairment of value of K
· When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may:
· Await performance for a commercially reasonable time or
· Resort to any remedy for breach
· In either case, suspend his own performance
· UCC 2-612- installment contract breach
· (2) Equivocation (R§251): when there is reasonable grounds for insecurity, a party may request assurances to ensure the agreement
· Assurance 
· needs to be adequate and reasonable
· Cannot be excessive or overly broad
· Damages- can’t ask for more than you could receive in original
· In assuring, have to address the problem, or offer $
· Hope’s Architectural Products v. Lundy’s Construction (cannot demand assurance when already in breach of K, assurance of increased payment was not adequate or reasonable) 
· Aggrieved party may 
· suspend performance until they receive performance
· Will not lead to more expense (can’t involve due dates, seasonal)- has to be commercially reasonable
· Greguhn v. Mutual of Omaha Ins. (cannot apply anticipatory repudiation to the likelihood of future insurance non-payments)
· UCC 2-609- right to assurance
· (1) When reasonable grounds for insecurity arise with respect to the performance, a party may in writing demand adequate assurance of due performance 
· reasonable= determined according to commercial standards
· (a) May suspended performance if commercially reasonable and until he receives assurance
· (b) acceptance of any improper delivery or payment does not bar right to demand assurance in the future
· (c) failure to give assurance within 30 days is repudiation
· (2) Or still have to wait for performance to be due
· In some cases, may be better to wait- maintain relationship
THIRD PARTY BENEFICIARIES: 
· (1) Promisor: original party that makes the promise
· (2) Promisee: original party to whom the promise was made
· Effectuate parties intent
· (3) Third Party Beneficiary (R§302): a beneficiary of a promise is an intended beneficiary if they were intended to benefit from the promise and either
· (a) the performance will satisfy an obligation to pay money (old-creditor)
· Lawrence v. Fox (a promise to pay a debt made the third party a creditor beneficiary)  
· (b) or circumstances indicate 3rd party was intended to be able to enforce the promise (old- donee)
· Increased donee test- 2 levels of intent must be proved
· Consideration- between 2 original parties
· Sever (a promise to gift a house made the niece a third party donee beneficiary)
· Blair (prisoners right to enforce the K is expressly described in the instrument)  
· Ability to enforce May vest in 3 ways (R§311)- (Look at agreement and manifestation of intent)
· When the original K is made
· Rights vests when beneficiary assents to it
· Right does not vest until beneficiary relies on the right
· Board of Education of Community School District v. Village of Hoffman (delay vesting until beneficiaries have been identified)
· An incidental beneficiary is a beneficiary who is not an intended beneficiary
· HR Moch (a private individual was found to be an incidental beneficiary to a city water contract)
· Bain (Sports memorabilia shop not the intended beneficiary of the agreement between basketball league and referee)
· Original R1 §133: (only 1 level of intent for donee)
· Promisor’s Defenses to 3rd Party Beneficiary
· Promisor will claim that they are not required to perform
· Anything the promisee can lay out- No consideration, Avoidance, Violation of public policy
ASSIGNMENT AND DELEGATION
· Novation (R§280):  the complete substitution of an original contracting party
· Requires consent from both parties
· Original party off the hook
· Assignment: the transfer of one parties rights under a contract to a third party
· Does not require consent
· Assignor- the person who assigns the right, prior obligee
· Assignee- individual to who the right is assigned
· At a certain point, begins to look like a 3rd party beneficiary
· Doesn’t have the right to enforce
· Delegation: the transfer of one parties duties under a contract to a third party
· Does not require consent
· Delegator- individual who delegates their contractual duties- prior obligor
· Will still also be liable for non performance
· Delegate- individual to whom the duty is transferred, assumes the duty
· Will be liable if no performance
· K’s permit liberally assignment and delegation, unless the parties specifically forbid it
· Can be both at the same time (ie. Sublease)

