PROPERTY II OUTLINE
EASEMENTS (ingress and egress)
1. Distinguish Easements from other stuff
a. Easement: Irrevocable right to use the land of another for a specific purpose in perpetuity
i. Each party gains value by easement
ii. All property interest must satisfy statute of frauds
iii. Defined entry and access points
b. Licenses
i. Permission given by the occupant of land allowing the licensee to do some act that would otherwise be a trespass
ii. No vested right
iii. Revocable
iv. Not subjected to the statute of frauds
v. Contractual in nature
c. Profit
i. Right to extract something valuable from property
ii. Worthless on its own, unless accompanied with license or easement
iii. Can go on in perpetuity 
2. Categories:
a. Appurtenant (Law favors)
i. One parcel serves another
ii. Benefit of easement is in relation to land (dominant and servient tracts)
iii. Usually transferable, or can made in regards to a person
b. En gross
i. Benefits the easement runs with the person, without regard to land ownership
ii. Old rule- Not assignable
iii. Modern rule- usually assignable
iv. Willard (Can reserve easement in favor of a 3rd person)
c. Affirmative 
i. Easement holder has affirmative right to others land
ii. Access right
iii. Right to do something on servient estate
iv. Ex. I buy the right to cross your land
d. Negative
i. The right of the dominant owner to stop the servient owner from doing something on the servient land
1. Blocking windows
2. Interference with air flow in a defined channel
3. Removing building support
4. Flow of water in artificial stream
5. Fear of negative easement by prescription
ii. Conservation easement- typically en gross
1. I promise not to develop my property
2. Preserve scenic and historic areas in open spaces
3. Perpetual in duration, transferable, in gross
4. Façade preservation easement
iii. Neg easements are why Equitable Servitudes and RC grew
3. How easements are created
a. Expressed (discuss this first every time before addressing implied)
i. Satisfy the statute of frauds (elements)
1. In writing
2. Parties named
3. Signed
4. Property adequately described
5. Othen (easement document must identify where the easement land is and be signed)
ii. Must be recorded
1. A reservation: reserving an easement in a 3rd party
2. Can only sell/lease what you own, A has everything but the easement
3. Williard v. First Church of Christ Scientist 
a. established the new rule that easements can be reserved in favor of a third party 
b. Primary objective- give effect to the intent of the grantor
c. Had discounted the price because of the easement
d. Had constructive notice of easement, Π responsibility to read the deed
b. Implied- exception to usual rule of expressed easements (strictly construed)- unrecordable, not subject to recording statute
i. Easement by necessity
1. Elements
a. Unity of ownership of dominant and servient estates at time of severance
b. Easement is a strict necessity 
i. not a mere convenience
ii. Mere fact of landlocked parcel does not give a necessity
iii. If it can be traversed by modern means, the it is access
c. The necessity existed at time of severance
i. Necessity arises because of severance
2. Othen (surface water from his neighbor rendering the roadway impassable was not a strict necessity and did not arise at the time of severance)
3. look to necessity to see how it will grow
ii. Prescriptive easement
1. Elements
a. Physical entry
b. Open/Notorious
c. Adverse/ Hostile
i. Under claim of right
ii. Othen (Holding that a common use of the roadway did not ripen into a prescriptive right and was merely a license because he always closed the gate behind him)

d. Exclusive
i. Some jx- no exclusivity requirement
ii. Some jx-exclusive to all but the servient and dominant owners
e. Continuous for Statutory period
i. Involves use, not possession
ii. History: as long as any living person can remember
iii. Use the same path over and other
2. Public prescriptive easement
a. Long continuous use by the public under a claim of right
3. Can take new scope by prescription
4. Beach access
a. Usually presumed to be with permission of owner
b. Use of beaches by public protected by customary right
c. Can’t restrict from portion of sand that is wet and must be able to get there
iii. Quasi-easement (aka easement by pre-existing and apparent use)
1. Elements
a. Unity of ownership (not absolute)
b. Pre-existing use to severance
c. Visible/apparent prior to the severance
d. Necessity
i. Does not require strict necessity
2. Easement is implied to protect the probably expectation that the existing use will continue and transfer
iv. Servitude created by estopple (Restatement 3rd §2.10)
1. The expectation that create the servitude will also define its scope and terms
2. What a reasonable person would expect under the circumstances
3. Court has the choice: an injunction, damages, or nothing 
v. Graveyard right
1. Right of relatives of a deceased person to cross private property for the purpose of accessing the cemetery
a. Implied easement in gross
4. Scope of Easement
a. An Easement can Grow and change incrementally over time
i. Natural progression of use
ii. Within realm of reasonable possibility/ expectation
iii. 1st in Time
iv. Express easements- broad ability to expand scope, you were paying for it
v. Implied- can’t expand as much (US v. Cosby- to what degree do you allow government taking to change)
vi. Expectations change reasonably over time
vii. Look to purpose of easement
b. Degree to which servient property is subjected to non dominant land 
i. Brown v. Voss(found no hardship to servient owner when the easement extended to non-dominant land)
1. Standard rule: appurtent easement only serves dominant property because that is all you bargained for
a. Injunction is standard remedy
b. Cannot be extended to other parcels, even if owned by the dominant land
2. Balancing the equities of injunction (New Rule estab. By Brown)
a. Reserved mostly for innocent parties
b. diminimus trespass
c. Moving an easement
i. Old rule: O has no unilateral right to move easement
1. O and A have to renegotiate and re-record a restated easement
ii. Modern rule (Restatement 3rd of Property §4.8)
1. Servient owner the right to change the location of an easement, at his expense, if
a. does not significantly lessen the utility of the easement
b. Doesn’t increase the burden on the owner of the easement in its use and enjoyment
c. Or frustrates the purpose for which the easement was created 
5. Termination (not merely through non-use)
a. Release: consensual, subject to the statute of frauds
b. Misuse 
i. Expands nature of what they are using it for
ii. Allow you to get to non-dominate property
iii. Brown v. voss (so long as travels are reasonable)
c. Expiration: At end of stated period, easement terminates on its own
i. No longer a necessity- expires
d. Merger: If dominant and servient parcels merge
e. Estopple: Servient owner reasonably relies upon a representation by owner
f. Abandonment: intent to presently sever all interest, coupled with affirmative act
i. Presault v. United States (court held that the railroad abandoned their easement, the right merged back into fee simple, and thus entitled to fair compensation from governmental Rails-to-Trails initiative)
g. Condemnation: government eminent domain taking
h. Prescription
REAL COVENANTS AND EQUITABLE SERVITUDES (restrictions on land)- promises concerning real property between two owners of real property
1. Real Covenants: what we do on our land
a. Elements
i. Promises that touches and concerns real property
1. Benefited and burdened
2. Use and enjoyment of your property
3. Cannot have discriminatory intent
a. Hill v. Community of Damien Molokai(found the enforcement of a covenant of single family residences to have a discriminatory intent when enforced against a home with AIDS patients)
4. Old- only the exchange of money doesn’t touch and concern
ii. Intent to bind successors and assigned
1. Look to language in covenant
2. Evidence: how much money the parties exchanged shows the intent of the parties
iii. Horizontal and Vertical Privity
1. Both for burden, some require both for benefit
2. Horizontal- privity of estate between original contracting parties
a. Can be a benefit and burden both ways, or have one of each
b. Old rule-only could be a landlord-tenant relationship
c. New- can be grantor-grantee relationship, or Landlord and tenant 
d. Required for burden to run, but not for the benefit
3. Vertical – privity of estate between party and a successor
a. AP and Eminent Domain both break the chain of privity 
b. Restatement- discards vertical privity requirement
c. Burden: entire interest in the estate must be transferred
d. Benefit: lawful transfer of possession is all that is required (includes tenant)
iv. Constructive Notice by recordation (Not expressed elements)
1. Need to be in writing and satisfy the statute of frauds
2. Thorough title search in order to satisfy due diligence
v. Remedy: monetary damages 
vi. Purpose: Arranging land uses to minimize conflict
2. Equitable Servitude (aka. reciprocal negative easement)
a. Elements
i. Promises that touches and concerns real property
ii. Intent to bind successors and assigned
iii. Notice (written, satisfy statute of frauds)- should you have known at breach the existence of a servitude
1. Actual- explicitly told
2. Constructive- Publically available records
a. (Sanborn- in a subdivision told to look at neighbors deeds)
b. CA has to be written in your deed
3. Inquiry notice- red flags that cause a reasonable person to inquire
a. Sanborn v. McLean (own a lot in a residential subdivision, want to build a gas station. Could not avoid noticing the strictly uniform residential character)
b. Did your predecessor have notice?
c. Idea of general scheme can give notice, the recorded instrument must be somewhere
iv. Remedy: injunction
b. Tulk v. Moxhay (courts invented equitable servitude when a buyer had no privity but had notice that the property was only to be used for a garden)
c. Breach- Injunction
3. Restatement 3rd of Property: “Covenants running with the land”
a. No difference in real covenants and equitable servitudes, so all remedies available
b. Servitudes include easements and covenants, unless there is a sound reason for a differentiation
c. Intentions of the parties should be given effect
d. A servitude is valid unless it is illegal or unconstitutional or violates public policy.
i. Supersedes touch and concern requirement
ii. Eliminates vertical Privity 
e. All remedies available
LAND TRANSACTIONS : Two Transactions: Property Conveyance and Loan Transaction
1. Pre Contract
a. Seller delivers survey with time for inspection
b. Negotiations- no good faith requirement in negotiations, absent fraud
2. Execution- Contract signing, exchange rights
a. Consideration: earnest money- so seller cannot sell to anyone else
b. Must Satisfy Statute of Frauds
i. Signed, describes property, price
ii. Some require financing contingency
iii. Unless
1. Property deemed unique
2. Partial Performance- Detrimental reliance on sellers promise to convey
a. Not required if the promise is admitted or clearly proven
b. Hickey v. Green (court enforced oral contract to purchase D;s property after P had relied given consideration and D attempted to sell to subsequent buyer)
3. Estopple- when unconscionable injury would result from denying enforcement of the oral K after one party has been induced by the other 
3. Executory period: To protect both buyer and seller
a. Physical inspection- Buyer diligently inquire as to state of property
i. Caveat Emptor “Buyer Beware”: no duty to disclose any defects
1. Only duty to disclose patent defects, not latent
2. Disclosure Rule- duty of seller to disclose any known conditions that are sufficiently material and affect use or enjoyment of property
a. objective test: whether an reasonable person would attach importance to it in deciding to buy
b. subjective test: whether the defect “affects the value or desirability of the property to the buyer”
3.  “as is” clause upheld absent fraud. 
4. Stigma Statues: shields sellers from failure to disclose prejudicial factors	
5. IWH also applies to home
b. Contingency Clauses
i. Mortgage Contingency Condition
1. Don’t have to close unless you can get a loan
2. Lender examination of the property and borrower
3. Can only get a loan on property that you own
4. Some say financing contingency is so important that it is needed to satisfy the statute of frauds
ii. Any other promises supported by consideration
c. Destruction/ Risk of Loss
i. Default rule: no closing K has to take place if subject matter has changed
ii. Equitable conversion- buyer is equitable/beneficial owner at the moment of signing, even without deed
1. If seller had insurance, moves to buyer
iii. Equitable Trust (CA): risk of loss remains in seller until closing or when buyer takes possession
d. Buyer Conducts Title Search: publically available records
i. Marketable Title: Seller must convey marketable title at closing, or either party can walk away (3 requirements)
1. FSA subject to no encumbrances, unless stated otherwise in K
a. encumbrance: an interest in the property held by someone else
b. purely beneficial easement is not an encumbrance
c. Must be enforceable (Shelly)
d. (Sinks v. Kaleskint- bought land, knowing no access- warrants title, not land)		
2. Seller has to be the record owner
3. No likelihood of non-frivolous litigation about the title/property itself
a. (Lohmeyer v. Bower- tried to sell their house, but was in violation of restrictive covenant and zoning ordinance)
ii. Buyer must give reasonable opportunity to cure under the circumstances
1. Seller has to notify of discovery of title problem
a. Cannot intentionally encumber
2. If buyer does not divulge title issue, court will extend closing in order to give reasonable time to cure
iii. Remedies
1. Cancel Sale
2. Abatement- lower price
3. Damages if can prove bad faith by the seller (Intentional) 
4. Possible specific performance
4. Closing: performance date
a. Merger Doctrine: promises of contract merge into the deed
i. except: fraud, independent or collateral obligation 
ii. some jx. Only allow merger to apply to title warranties
b. Or Survivability Clause: Whatever agreement will survive pass closing date
c. Lender will close loan transaction same date as closing
i. Buyer signs promissory note as evidence of individuals promise to repay loan
ii. Mortgage acts as collateral to secure the note 
iii. Buyer is grantor of mortgage, mortgagee now has a lien right
5. Post Closing
a. DEEDS: Warranty of Title (3 types)- protection post closing
i. General
1. Replaces livery of seisin for conveyance of property
2. Forged deed is void
3. a deed procured by fraud is effectual to pass title to a bonafide purchaser
4. can give different deeds for different parts of land
ii. 3 Types
1. General Warranty Deed: warrants against any defects in title
2. Limited Warranty Deed: warrants against defects during your ownership
3. Quit Claim Deed: Take title as is without warranty
a. If I own it, it’s yours
iii. Other Warranties
1. Present- grantor warrants that he owns the estate and has the right to convey it (breached at closing)
2. Future-  the grantor warrants that he will defend or indemnify against lawful claims of title (breached when superior interest asserts right)
iv. Damages
1. Majority: Buyer can sue anyone in the chain who gave a GWD 
2. Minority: can’t jump over LWD or QCD
3. Capped at amount that grantee paid in consideration
b. Foreclosure: a forced sale to satisfy the unpaid debt secured by the property
i. Can Lender Foreclose
1. Is the lien proper
2. Is the loan in default
a. Have to give notice of the default
b. Private Lender can voluntarily modify loan
c. Freddie and Fanni- wall street entity: cannot modify loan for fear of breach of fiduciary duties to stock holders
ii. Judicial v. Non Judicial
1. Judicial- governed by court and statute
a. Less likely to find violation of fiduciary duty
b. Can get automatic deficiency judgment
c. Choice judicial when probably receive less than owed in order to sue on promissory note
d. Price not challengeable
2. Non-judicial
a. Faster, cheaper, no deficiency judgment (One Action Rule)
b. No right of redemption
c. Governed by mortgage document and statute
d. Wipes out promissory note
e. Court may scrutinize price
f. deed trust (power of sale)
i. conveys a power of attorney to lender
ii. then, can’t get deficiency judgment
1. can go after personal assets of debtor
iii. Sale Conduct- 
1. Bank has fiduciary duty to act in Borrower’s best interest through the exercise of good faith and due diligence
a. Adequate notice of sale
b. Fair auction (cannot chill the bids)
c. Try to get best price
i. any amount exceeding the debt goes to the borrower
ii. Fair value: in foreclosure, stigmatized
2. Absent fraud,  sales price is an insufficient ground to void foreclosure unless, 1) shock the conscious of the court or 2) grossly inadequate
a. Bad faith: intentional disregard of duty or a purpose of injury
i. If bad faith, award fair market value and attorneys fees
ii. Without bad faith, “fair price” and no attorneys fees
b. Due diligence: whether a reasonable man in the lender’s place would have adjourned the sale
3. Murphey v. Fin. Dev. Corp. (held for plaintiff after deciding that lender did not give adequate notice of sale of house and did not do enough to get a fair price)
iv. Deficiency
1. Only foreclosing lender gets a deficiency judgment
a.  outstanding value of the loan
b. Bank 2 can sue on promissory note but usually gets nothing
v. Right of Redemption
1. Pay deficiency up to time of foreclosure
2. Acceleration provision- At moment of default, the whole outstanding balance is owed
vi. Post Foreclosure
1. all junior liens are wiped out (junior in recording)
a. Subordination provisions- agrees to be junior
2. Senior interests are unaffected
a. Can’t wipe out something that came before you
b. Their interests continue
3. Money travels 1st to foreclosing lender and then downward by the rule of absolute priority
a. Equity goes to borrow ($ after the mortgage is paid)
4. Mortgagor has right to buy property from purchaser at foreclosure sale
a. Junior lender also has the right
b. Strict foreclosure- both parties walk away
c. Modern Rule- Auction: Bid up a price for benefit of borrower
5. Deed in lieu of foreclosure
a. Lender takes a deed in lieu of foreclosure
b. Pay what they can, then both walk away
c. Give up all deficiency held against borrower
6. Buying Foreclosed Property
a. Buy property subject to an existing mortgage
b. No privity of K, so not responsible for paying loan
c. But, if not made, they will foreclose
d. Transferee assumes obligation of the note
RECORDING STATUTES
1. Default Rule: 1st in time to purchase property is the true owner because can only sell what they own
2. Safe Harbor Rules for Subsequent BonaFide Purchasers
a. Find Subsequent Purchasers
i. Judgment creditor- automatically has lien against all real property judgment debtor owns in county
1. has been raised to level of purchaser
b. Indentify type of statute in play
i. Pure Race Statute- 1st person to record their deed wins
ii. Notice Statute- notice of recordable interests at time of purchase
1. Actual- B knows O sold to A
2. Constructive- What you would have learned if you looked at publically available records
a. Improper index will not prevent constructive notice
b. Burden on A to announce
c. All instruments affecting land titles are recorded 
d. Tract Index- by a parcel ID number
e. Grantor-Grantee Index: 
i. Alphabetically and chronologically under surname
ii. Go backward- look at grantee index by last name of grantee
iii. Then bring it forward- look at grantor index 
f. Estopple by Deed
g. Old rule- even though you can’t find it, estopple by deed
h. New- something would not reasonable be discovered
i. Can’t ask people to search outside their chain
ii. Don’t validate wild deeds, should know there is something wrong with chain
iii. Wont search someone’s name after they sell it
iv. Even if the wild deed is in the recoding room, won’t be discovered by a reasonable search

3. Inquiry- due diligence
a. red flags that would have alerted you to someone else’s interests (“bathrobe notice”)
b. Guillette v. Daly Dry Wall, Inc (held purchaser within a subdivision was bound by restrictions not stated in their deed but referred to recorded subdivision plan when neighbor told of existing servitude)
c. Quitclaim deed:
i. Majority: mere delivery of quit claim deed does not give notice that something is wrong 
ii. Minority: quit claim deed may itself form basis of notice
iii. Commercial Leases
1. May be required to go to the tenant and ask them of any exclusive right that they need to be aware of
iv. Luthi v. Evans (held that Luthi was a bona fide purchaser because Mother Hubbard Instrument not effective to give notice)
iii. Race Notice Statute (CA)
1. requires both that B be first to record and had no notice
2. Board of Education of Minneapolis v. Hughes (held that a wild deed gives no notice because there is no title to convey and you have to be first in time within proper chain) 
iv. Bona Fide Purchasers
1. Paid Consideration
a. Daniels v. Anderson (court held that buyer had been given notice by a neighbor of competing interest during executor period and partial payments were considered insufficient to determine bonafide purchaser)
b. Majority-protects the buyer to the extent of payments made prior to notice, but not after
2. Takes without notice of competing interest at moment of purchase- ID exact moment of notice
a. Harper v. Paradise (subsequent purchaser was on notice of earlier misplaced deed)
v. A has an equitable interest
1. Equitable lien-record lien saying swindled out of property
FUTURE INTERESTS: in favor of alienability
1. Who has future interest (O or 3rd Party)
a. Future interest in O
i. Life estate (not defeasable, simply ends at death)
1. You have seisen, can remodel, can sell
ii. Fee Simple Determinable (defeasable): automatically ends when stated event happens
1.  “so long as”, “while used for”, “during”, “until”
2. if retained by transferor= possibility of reverter
iii. Fee simple subject to a condition subsequent (defeaseable) not automatic, but may be cut short at the transferor’s election when stated condition happens
1. More powerful, not automatic
2.  “but if”, “provided”, “however”, “on condition”
b. Future Interest In 3rd Party
i. Remainder (3 kinds, 2 elements): occurs naturally upon the expiration of preceding estate. Does not cut prior estate short.
a. No condition that must be met other than the natural expiration of the preceding estate
2. Vested Remainder: no condition
a. Must be 1) alive and 2) ascertainable
3. Vested Remained Subject to partial divestment (aka Subject to Open)
a. To A for life, then to Children of B
b. Children of B: contingent remained in FSA
c. When 1st child is born: then vested remained
4. Contingent Remainder
a. If fails to meet both elements of vested remained
ii. Executory interest (2 kinds)- cuts short preceding estate
1. In between death and condition, property is owned by O
2. At some point, becomes fully vested in O
3. Shifting: moves from one transferee to another
4. Springing: reverts to O, B has springing executor interest
c. Transferability of future interests
i. Old: not transferable
ii. Modern: reverter and right of entry are transferable inter vivos
iii. CL- if ambiguous, give the smaller interest
iv. Modern- if ambiguous give the larger interest
2. Defeasiable Estates- Defeasible upon the happenings of a future event
a. Leaseholds as defeasible estates- Can be attached to non-fee interests
3. Intestate Succession: down, up, side
a. Every state has its own statute
b. Has to reach someone that is alive 
c. Usually 1st: issue (decedents- children, grand children), 2nd ancestors (parents), 3rd collaterals (related by blood, siblings, cousins), 4th Escheat: no heirs, goes to state



Future Interest in O
	Conveyance
	Present Interest
	Future interest

	To A for life
	Life estate in A
	Reversion in O

	To A so long as Blackacre is used as a school
	Fee simple determinable in A
	Possibility of Reverter in O

	To A, but if A shall ever cease using Blackacre as a school, O may re-enter and re-take
	Fee Simple subject to a condition subsequent
	Power of Termination in O (right to re-enter)



Future interest in 3rd Party
	Conveyance
	Present Interest
	Future interest

	To A for life, then B
	Life estate in A
	Vested Remained in B

	To A so long as Blackacre is used as a school, then B
	Fee simple subject to an executory limitation in A
	Shifting executory interest in B

	To A for life, then to B if B graduates college
	Life Estate in A
	Contingent remainder in B (assuming not yet graduated). If graduated by A’s death, receive FSA



4. Doctrine of Waste: Possessory interests is not able to use the property in a manner that unreasonable interferes with the expectations of future interest
a. 3 environments for waste
i. Landlord and Tenant
1. cannot sue for can sue for damages or injunctive relief
ii. Life Tenet and Remainderment
1. cannot sue for can sue for damages or injunctive relief
2. Greater A’s interest, the more freedom A has in using the property in question
iii. Lender and Borrower
1. negotiated to be covered by house- collateral
2. for lender, loss is capped at total $ he lent
3. material men’s lien= waste- impairment of security
4. cannot sue for can sue for damages or injunctive relief
5. failure to pay taxes is waste, government lien
b. Types of waste
i. Affirmative waste- arising from voluntary acts
ii. Permissive waste- failure to take reasonable care of the property
iii. Restatement Property- no difference between affirmative and passive waste
iv. Old: deterioration in property itself
v. New: deterioration in value
vi. Problem of moral hazard: present possessor controls wealth of the other and does not internalize negative externalities
1. Foreseeable that behavior will effect someone else
2. Don’t need privity if foreseeable
vii. Statute of limitation begins when waste known or should have known
viii. Can transform the use as long as value of property doesn’t change
1. Old rule: cannot increase value
2. New rule: can increase value
ix. Baker v. Weedon (life tenant wants property sold but barred by the doctrine of waste because of the certainty in the drastic increase in value in the future)- deviation from the rule of effectuating the grantors intent.
5. Rule Against Perpetuities
a. “no interest is good unless it must vest, if at all, not later than 21 years after some life at the creation of the interest”
b. Destroy that which is invalid, but nothing more
c. 6 steps
i. Focus on each interest created by the conveyance
1. move from 1st to last interest created
ii. Make Sure RAP applies to the interest
1. only when future interest is in a 3rd party
a. contingent and vested remainders
b. executory interests
iii. Pinpoint precisely the conditioned event
1. where a class, question is when last member of the class is to receive interest
2. “when last child of A reaches 21”
iv. Locate the measuring life
1. Alive when interest created and can effect timing
2. only need to find one measuring life that works
3. “conveys” - O is the only party alive that can effect timing
v. Using each possible measuring life, pinpoint the end of the “perpetuities period”
1. perpetuities period = 21 plus measuring life
vi. Phrase RAP Question: “Will the conditional event necessarily occur within 21 years following the death of the measuring life?”
1. if >1 measuring life, return to 5 and 6 until one validates interest
d. USRAP- 90 year permissible vesting period
e. Wait and See- To see if it will occur within perpetuities period
i. Will be valid if facts make it valid
f. Si Pray Doctrine- Reflects unquestioned intent of trustor
CO-OWNERSHIP
1. What is the state of ownership of the property? (CL v. Community Property)
2. 3 types of Concurrent Interests
a. Tenant in Common (modern assumption)
i. Separate but undivided interest in property
ii. Each is descendible and may be conveyed by deed or will
iii. 1 unity: possession
b. Joint Tenants with Right of Survivorship (CL assumption)
i. Together regarded as single owner, each owns undivided whole and survivor absorbs the whole
ii. Requires Magic language
iii. 4 unities- if one ceases to exist, mutates into tenancy in common
1. Interest  vested at same time
2. acquire title by same instrument
a. can unilaterally convey interest to a 3rd party; severs joint
b. Riddle v. Harmon (severed joint tenancy by granting herself her own interest, creating tenancy in common)
3. Equal undivided shares and identical interest
a. Cannot pass interest by will
b. Increasingly ignored
4. Possession- right to possession of the whole
a. Can’t sell/lease what you don’t own
b. Can’t sue each other for damage
c. But, can have ancillary agreements for maintenance
iv. Severing Joint Tenancy
1. Murder severs Joint Tenant- Killer loses the right of survivorship
2. Swartzbaugh v. Sampson (H and W own property as Joint Tenants, husband leases his 50% portion, become tenants in common with lease holder, when husband dies, lease dies)
3. If any unity cease to exist
4. when another party acquires interest (more than a lease)
v. Effect on Creditors
1. Party can only get loan on 50%
2. Debt dies with party who made them
3. Can foreclose up to moment of death on 50% interest
4. Bank and A become tenant in common
c. Tenancy by entirety (exists in minority of Jx.)
i. 4 above unities plus 5) unity of marriage
ii. Presumed when husband and wife
iii. Severing
1. Only Divorce can defeat the unity of marriage
a. Marital Property 
i. Tangible, economic value, transferable, describable, excludable
ii. Property because the court says so
iii. Majority- not property, unless license
iv. Elkus v. Elkus (career and celebrity status deemed marital property)
b. Division
i. Old CL: Who ever had title of property kept it
1. Maintenance: compensatory spousal payment
2. Women received alimony upon divorce
3. Today only until woman become self sufficient “rehabilitative alimony”
4. Can take lien against property
ii. Now- Equitably divide marital property
iii. Equal division- divide property down the middle
iv. Some- Presume equal and tell me otherwise
v. Equitable distribution- property is divided by the court on equitable principles
1. Loss of a higher living standard by the spouse with less wealth 
2. Loss of earning capacity from being primary caretaker
3. Investment in the other spouse’s earning capacity
2. Termination of marriage by death
a. CL- device that protects spouse after death
i. Dower- protect wife by giving life estate
1. Minimum- law gave wife a dower in 1/3 of husband’s inheritable husbands property
ii. Courtesy to protect husband
1. Life estate in all of the property which the wife receives during marriage, if he had issue
b. Modern- elective share
i. At death, chooses between % which elective share statute provided or what’s in the will
iv. Effect on Creditor
3. Old rule- creditor could reach the tenancy by the entirety because it was under husband’s control
a. Married woman- title remained in her name, but husband could encumber and subject to creditor
4. Married Women’s property act
a. Made wife equal for purpose of property ownership
i. Sawada Dissent- now both should be able to encumber
5. Goup 1 states: husband can continue to do what he wants, creditor can reach it, wife can survive to it (unenforceable)
6. Group 2 (NY)- creditor can only reach 50% interest,  subject to the other spouse’s contingent right of survivorship
a. Creates tenant in common
b. Can oust- entitled to ½ fair market value of rent
7. Group 3 (Hawaii)- void unless husband and wife both sign
a. Swada v. Endo (held that lien against home held in tenancy by the entirety by judgment creditor was void because did not have both H and W signature)
8. Group 4- creditor can reach survivorship rights
9. Judgment creditor- can’t do a title search
3. Managing Property
a. A party may only lease/ encumber what they own, because of the undivided right of possession
b. Parties may lease individually, but subject to survivorship and undivided right of possession
4. Those parties living together unhappily
a. Partition- the privilege of each co-owner to transform a concurrent estate into estate held in severalty
i. In kind (CL favored)- divide property physically, preserves subjective value
1. is it physically divisible
2. how many parties
3. discrete property in which 1 party has an interest
4. Modern: partition in kind not ordered unless substantial financial imperative to keep property whole
5. If one side is move valuable
a. Court orders payment of owelty
b. If can’t pay all at once, sign promissory note
6. Delfino(dispute over best use of property, defendant wants to keep her rubbish business and asks for patrician in kind)
ii. By sale only when
1. In kind would be impracticable
2. Interests of both would be better promoted by sale
iii. Balance
1. Social value- necessity of business
2. Synergistic value- value of whole property collectively
3. Sentimental value
4. Promote interest of all owners
5. 1st in time
b. Ouster
i. When one co-tenant denies unity of possession
ii. From the moment of ouster, begin adverse possession
iii. If you have been ousted, other party owes you half fair market value and rent
c. Each is entitled to accounting from the other
i. During co-tenancy
1. Accounting
a. Co-tenant is entitled to their portion of money being generated by property
b. Net royalties, not fair market value
2. Contribution- right to sue during tenancy
a. Only for necessary costs
i. Carrying charges- taxes, insurance, mortgage
b. Repairs- fixing roof- not necessary
i. No lien right that will be exercised
ii. undivided obligation to fix
iii. Some states- repairs that are truly necessary, contribution may be had, but have to give notice
c. Improvements- always no
ii. Costs/expenses after tenancy- at patrician/sale
1. Improvements
a. Partician in kind- get property that you improved
b. If by sale- get nothing for improvements
i. Minority- some courts will grant some improvement costs
ii. Have to show appreciation in value of property
iii. Get back amount of appreciates because of improvement
iv. Caps costs at improvement
2. Repairs
a. Upon patrician, get half of reasonable repair costs
b. Because now, no undivided possession
2. Community property (10 states, including CA)
a. Identity Type of Property they own
i. Define
1. Each spouse has 50% interest in all property accumulated during marriage
a. Cannot convey away this interest
2. Upon Death 
a. 50% goes to surviving spouse- rest goes through the will
3. Generally does not include property acquired before marriage
a. At a point, looks like a gift to the community
b. Or, can maintain separate banking accounts and never transmutes
ii. Tracing
1. Mixing community property with separate property
a. Inception of Right Rule
i. Nature of Property is characterized at time of Acquisition according to the rules of the domiciled state- does not change
b. Pro Rata Rule
i. Community property is based on % of payment during marriage
c. Vesting Rule
i. Determined to be community property when right is finally vested
b. Managements of Community Property
i. Spouses have an equal right to manage property without permission
ii. Old- only men could manage
iii. Exceptions
1. Can sue for ½ the loss if done in bad faith
a. Fiduciary obligation to simply act in good faith
b. Remedy is divorce- “we had disagreements over money”
iv. Gift
1. Gift giving is permitted and presumed valid- Not bad faith, and not bad management
2. Spouse can recover for gifted property 
a. From party you gifted to, or the estates
b. 50% of every gift was her property
3. Claw Back- Returning money to the estate from individuals who have received it
c. Migrating Couples
i. Disposition of Property governed by State in which individual was domiciled when died
1. Take the property with joint tenant with right of survivorship
a. Becomes mutated into joint tenancy property
b. Now, spouse survives to the whole
