TORTS II Outline

DEFAMATION  (false light, IIED)
Defamation is the publication of a false statement that holds one up to hatred, contempt or ridicule. The Defamation issue here is (libel/slander) because the statement is (written/oral)
1. Publication
a. Only needs to be to one person
b. Graffiti
i. Original poster did the defamation
ii. Re-publication when the proprietor has knowledge and does not take reasonable effort to remove
iii. Employer is vicariously liable
c. Blog operators are not liable as publishers (protected by federal statute)
2. False Statement
3. Holds one up to hatred, contempt or ridicule
a. Highly offensive to a reasonable person
b. Has to identify the plaintiff 
i. Group Libel: Bigger the denominator, harder for individual to have a cause of action
ii. Has to be alive
c. Tarnishes reputation among a substantial and reasonable minority
i. has to be outrageous to become actionable- shock the conscious
d. Cannot be a mere insult- Specific examples needed
e. Cannot isolate words from their context
f. Cannot be Mere words of abuse spoken in outbursts of excitement or passion
4. Caused damage 
a. However, injury will be presumed in cases of “slander per se”
i. Π has a loathsome disease
ii. Π committed a crime of moral turpitude
iii. A woman is unchaste
iv. Defamation goes to Π’s business, trade, or profession
b. For libel per se to be actionable, must arise from the publication itself, without reference to extrinsic facts, except those generally known to a substantial number of the community
Defenses:
1. Truth: statement must be 100% true as to the defamation
a. modern: if it generally matches
b. Remarks cannot exceed scope of the question (ie. Letters of rec)
2. Constitutional Privilege of Freedom of Speech/Press 
a. The defendant can assert the constitutional privilege of freedom of speech/press if the matter is of public concern or the party is a public figure, unless done with actual malice. Actual malice is the publication of a statement without a good faith belief of truth or with reckless disregard for the falsity.
i. A public figure is one who has a pervasive role in affairs of society or is thrust into the limelight out of a particular controversy.
1. Has to be surrounding the particular controversy
ii. Public interest to be informed about controversies 
1. Want to support open, vehement debates, help with educated populous
3. Privilege of fair comment and statement of opinion 
a. Regarding issues of legitimate public concern, there is no liability for criticizing public officials or public figures
b. books, reviews, sports, restaurants, politicians
c. submitting for the purpose of criticism
d. private individual did not open herself up to criticism
e. bad taste is not defamation
4. Credit Reports
a. privileged as long as they don’t act maliciously
5. Consent
6. Comment made “in jest”- no defense
7. Legislative immunity: for words spoken in the chambers and committee hearing, on the floor, in congressional record
8. Qualified Privileges
a. Interest of the publisher
b. Interest of the audience
PRODUCTS LIABILITY
Products liability is the liability of a supplier of a product to one injured by the product.
1. Intent- willful, wanton, reckless
a. Knowingly put products into the marketplace
2. Negligence
a. If product has failed to perform safely as an ordinary consumer would except when used in an intended or reasonable foreseeable manner
3. Strict Liability 
a. Seller (leasor) of a product (not a service) in a defective condition or unreasonably dangerous is strictly liable for selling such product without substantial change in condition.
b. Something are unavoidably unsafe, and if you warn, then legally safe
c. Manufacturing Defect- Dangerous because departed from intended design
d. Design Defect- Less dangerous alternative was economically feasible
NEGLIGENCE (willful, wanton, reckless- becomes Intentional)
P has a cause of action against D for Negligence, which is the failure to exercise reasonable care under the circumstances. Negligence includes duty, breach, causation and damages.
· no action can be brought when purely accidental 
· accidents happen, but liable does not always result
1. Duty is normally based on the reasonable foreseeability of the risk. A reasonable person would ________ because of the highly foreseeable risk of _________. D breached this duty by __________.
a. Status of the parties may limit or extend this general duty.
i. Mental Deficiencies: Δ’s Mental deficiencies are ignored in judging conduct 
ii. Physical Deficiencies: conduct must be reasonable in light of the knowledge of his infirmity
iii. Sudden physical impairment- no fault if could not anticipate
iv. Children
1. Child has duty to exercise the same care as a child of similar age intelligence and experiences unless engaged in adult activity.
v. Professionals
1. A professional has the duty to exercise the care of an average member of profession practicing in similar community
a. When acting within professional capacity
b. Higher than given industry standard
2. Experts- higher standard of duty than typical professionals in the field
vi. Medical Malpractice: Lack of Informed Consent
1. Doctor has the duty to inform patient of material risks unless the risk is known or ought to be known, full disclosure would be detrimental to total care, or in an emergency. A risk is material if with the knowledge, the patient would have denied surgery.
vii. Owner and occupiers of land
1. In management of property act as a reasonable person would in face of the probability of injury to others
2. Natural Conditions
a. No duty owed by owners to those off the land, for natural conditions on the land
b. No duty to warn of natural conditions to trespassers
c. Not liable for injuries from natural conditions when opening your land for free recreational use unless failure to war in malicious, reckless, or willful
3. Artificial Conditions
a. Trespasser: a person who enters or remains upon the land without consent 
i. No duty is owed to undiscovered trespassers
ii. Duty to warn known trespasser of artificial harm
1. Foreseeable that injury would result if the warning were inadequate
2. Locals- familiar with area, warning won’t make a difference
b. Licensee: on property with permission (ie. Social guest)
i. Duty to warn of known danger, whether natural or artificial
ii. No duty to inspect
c. Invitee: invited on the land for business purposes
i. A duty to inspect and warn of dangers reasonably known.
ii. No duty to comply with criminal requests
viii. Innkeeper
1. To Patrons
a. Duty to provide safety and security to patrons
2. To public
a. Duty to protect the public from reasonably anticipated injuries when you gather a large number of people on your property for profit
3. Duty  to take additional steps when apparent initial precautions are inadequate
ix. Attractive nuisance
1. A landowner may owe a duty to a trespasser when there is an artificial attraction on their land that may lure children.
x. Common Carriers
1. Anyone who offers to the public to carry persons or property for economic benefit is a common carrier who has a heighten duty to their passengers/cargo.
xi. Responders
1. Any person who provides emergency services, is not liable for injury except for bad faith or when grossly negligent
a. shocking to conscious of the court
xii. STD’s (w/knowledge=battery)
1. A person who has actual or constructive knowledge that he is infected with an STD has a duty to use ordinary care to see that the disease is not transmitted to others
b. Generally there is no duty to come to the aid of another unless,
i. Special relationship
1. Parent/child, School/student, Employer/employee, Bailor/bailee
ii. Reliance Expectation
1. You begin to act, then you must continue to act reasonably so that harm is not suffered by the reliance
iii. Rescue
1. You induce someone’s reliance on the injured party being helped
2. Medically trained personal may have statutory immunity when stopping to help in an emergency, unless they act recklessly
3. Some courts have modified rescue doctrine to be included within contributory negligence
iv. Starting to Act
1.  If you start to act, you have a duty to act reasonable and leave the injured better off than before.
v. Control of Instrumentality
1. Even if not at fault for injury, duty to come to aid for injury caused by your instrumentality
2. You have a duty to act when you caused the peril
c. Violation of Statute
i. An unexcused violation of statute is normally negligence per se. For such an action to exist, the plaintiff must be in the class intended to be protected by the statute, the risk must be of the nature covered by the statute, the violation must have caused plaintiff’s injuries, and the violation must be unexcused
1. Customs allow for variation
2. Can excuse for safety reason, obedience would place one in greater harm, or inability to comply
ii. Violation of statute can be strict liability when they are enacted to protect a class of people who are unable to protect themselves
iii. A Police car or ambulance is exempt from the Motor Vehicle Code, when operated upon official business with audible signal. 
2. Establishing Breach
a. Common Sense- Proof of negligence
i. Make presumptions based on conditions
b. Res Ipsa- the occurrence speaks for itself (3 requirements)
i.  Accident must be of a kind which ordinarily does not occur in the absence of someone’s negligence
ii. Caused by agency or instrumentality within the exclusive control of the D
1. can stretch to include constructive control 
iii. Must not have been due to any voluntary action or contribution of plaintiff
3. An issue of Causation arises.
a. Actual cause
i. Do the facts indicate that the failure to ______ was a cause of the accident
ii. If the injury would have happened anyway, then defendant’s breach of duty is not a cause of plaintiff’s injuries
iii. “loss of chance theory”
1. Negligence cut off chance of avoiding injury
b. Multiple Causes
i. Substantial Factor which caused the injury
ii. Joint Tortfeasors (alternative liability)
1. When the concurrent acts caused the injury, each tortfeasor is jointly and severally liable for all damages 
2. Law does not relieve you from liability because of joint tortfeasor being act of god
iii. Contribution and indemnification
1. When parties are not intentional and willful wrongdoers, but are made so by legal inference or indemnification, contribution may be enforced.
iv. Concert of action
1. One is subject to liability if one gives substantial assistance to another, knowing the other is breaching duty
v. Enterprise Liability
1. A business may be held liable for negligence by virtue of adherence to an industry wide standard
vi. Market share liability
1. If all defendants are not present, a party may be liable in negligence for the % of the market which they represent.
2. Only applies to fungible goods- can tell what manufacturer it came from
c. Proximate causation: uninterrupted chain of events
i. Generally a duty of care is owed only to foreseeable plaintiffs. When a party breaches a duty to one plaintiff and also causes injury thereby to a second plaintiff, courts have adopted two views:
1. Majority- the second plaintiff would only recover if the consequence was reasonably foreseeable (zone of danger)
2. Minority view- defendant owes a duty of care to anyone who suffers injuries as a proximate result of his breach of duty to someone.
ii. Liability should be proportionate to culpability (policy question)
iii. When negligent act combines with act of god, act of god is nullified
iv. Rescue is foreseeable when spontaneous and immediate
v. Loss of prospective economic advantage
1. Generally, no cause of action for negligence which causes a loss of prospective economic advantage absent physical injury, unless special relation exists.
vi. Dram Shop Act
1. A host is liable under the Dram Shop act Liable for the foreseeable consequence to a third party when they directly provides alcohol to a guest who is knowingly intoxicated, with the knowledge that they will be driving.
d. Intervening Causes: superseding or non-superseding
i. Absent policy considerations of duty, four guidelines often control:
1. Foreseeable consequence of foreseeable risk (D liable)
a. Except for some intervening criminal acts
2. Foreseeable consequence of unforeseeable risk (D liable)
3. Unforeseeable consequence of foreseeable risk (D liable)
a. Chain stops when plaintiff reaches safety
b. Medical mal practice is a normal risk
c. Liable for subsequent re-injury if it was the original act that caused weakness
4. Unforeseeable consequence of unforeseeable risk (superseding intervening cause)
a. True act of God
b. Gross negligence
c. Criminal acts- need heightened foreseeability
e. Negligent Infliction of Emotional Distress. A claim of NIED requires:
i. Close location to the original negligent act
ii. Contemporaneous observation
iii. Plaintiff and victim closely related (has to be blood or married)
iv. Has to suffer physical injury
1. “Loss of community”- roots have been wiped out
2. “Increased risk of…(specific link of injury to chemical” OR “Fear of…”
a. Absent physical injuries a plaintiff can recover Medical monitoring for emotional distress caused by exposure to toxic chemicals. 
b. Factors: Probability that they will contract the disease, significance and extent of exposure, value of early diagnosis
4. Damages are evident based on _________
a. Eggshell Skull Rule: Take your victims as they are
b. Duty to mitigate damages after an accident
NEGLIGENCE DEFENSES
1. Emergency Doctrine (private necessity)
a. An act or omission done or neglected under the influence of pressing danger and was done or neglected involuntarily
i. No applied when you created the emergence, of it you saw it coming
2. Distraction Doctrine
a. No liable when something unexpected happens which causes momentary distraction
i. Anticipated distraction not legally protected
ii. Personal tragedy- not protected, should not be driving
3. Comparative Negligence (always after contributory negligence)
a. Assess liability in proportion to fault
i. Pure: less that 100% at fault then can recover equal to that percent
ii. Partial: Most states will bar recovery if a parties is equal to or less than 50% at fault (plurality)
1. Or less than 50% at fault (strong minority)
4. Contributory Negligence: analyze the negligent acts of the Plaintiff in the same way
a. Contributory negligence bars all recovery when the plaintiffs negligent conduct has contributed to harm suffered by him
i. One negligent act does not dispense the need to use reasonable care
ii. Intoxication can be contributory negligence
b. Land
i. wrongful act does not have to be anticipated for the use of your own land
ii. Except- Children- foreseeable intrude on the premises and are incapable of appreciating the risk involved
c. No defense to intentional act
d. Not imputed- Collateral source- insurance company, employer, husband
i. Doesn’t matter who pays the bills, still liable
5. Last Clear Chance Doctrine: the person with the last clear chance to avoid an accident who fails to do so is liable for negligence 
i. Does not offset intentional acts of suicide
6. Assumption of the risk: Voluntary assumption of a known risk
a. Voluntary
i. Have to have viable options 
b. Assumption (subjective)
i. Expressly: Contractual assumption of risk
1. Parties are generally permitted to agree in advance that one is under no obligation of care for the benefit of the other
2. Except- the bargaining must be free and open
3. Won’t be free from gross negligence
ii. Impliedly
1. By nature of what you’re doing, other party can’t protect you from all risks
2. When danger is obvious- presume you assume the risk
c. Known Risk
i. Can’t assume a risk you don’t know about
ii. Know and appreciate risk
iii. Primary Assumption of risk- assumed the risk and no duty- aware of risk and can protect yourself
1. Unless completely unreasonable
d. If unreasonable assumption, question of contributory negligence
7. Seat belt defense
a. Permits a jury to reduce damages by percent that could have been avoided by wearing a seat belt	
8. Statute of limitation
a. State of limitation begins to run when an injured party knew or reasonably should have known of defendants wrongful act (standard)
i. Presupposes a plaintiff who exercises reasonable diligence
1. Time of the breach
2. Π suffers injury
3. Awareness- When the plaintiff becomes aware of his injury
4. When the plaintiff discovers the casual connection between his harm and the defendant’s misconduct- not always accepted
a.  general rule for products liability and medical malpractice
b. Except
i. Children- SOL does not run until they reach the age of majority
ii. Government- SOL does not run against government
iii. Fraudulent Concealment- Δ concealed information about connection between their act and your injury
c. Statute of repose
i. Product presumed safe after X number of years
9. Immunities- absolute
a. Sovereign/Government  Immunity
i. FTCA waives sovereign immunity for acts of negligence, except for the exercise of discretion
ii. Federal Government is not liable for injuries to servicemen when the injuries arise out of the scope of duties
1. injury goes through the service personnel to the family→
a. Wrongful death, loss of consortium, all cannot exist
2. State- 42 USC 1983
a. Police- no specific duty to  protect, absent special circumstances
iii. Discretion
1. Whether reasonable or not 
2. Doesn’t matter if it is executed at high levels or low levels
3. Construed broadly
4. Medical mal practice is not discretion
5. Delivery of mail that causes accidents not
6. Air traffic controllers not
7. But, mostly exception has swollowed the rule
8. No discretion to violate mandatory requirements
b. Charitable Immunity
i. There is no immunity for charitable organizations
1. Charitable and governmental immunity does not preclude you 
2. Standard of care should be the same for all types of medical providers
c. Interfamilial Immunity
i. Varies widely by jurisdiction
ii. Intrafamilial immunity doctrine prevents children from being able to sue parents directly for negligence
1.  No duty to provide 100% care to your child of safety
iii. Most States- no Intraspousal immunity
1. Depends if intentional or negligent
10. Vicarious Liability
a. Respondent Superior
i. Employers liable for the tortious acts of their employees within the course of their employment
1. Can be liable for negligent hiring
2. Still have duty if you contract work out
3. Ultra hazardous activity- still vicariously liable for strict liability
b. Family Purpose
i. Parents are entitled to the custody, control and earnings of their minor child
ii. Parents responsible for their child’s driving
iii. If you consent to someone else driving you car, their negligent, you’re liable

OTHER CAUSES OF ACTION
1. Wrongful life- cause of action brought by child for the costs of maintaining survival due to a doctors wrongful act
a. Majority of states do not recognize
2. Wrongful birth- cause of action brought by parents for a doctors wrongful actions which led to a unwanted birth (Medical Malpractice)
a. Doctors didn’t disclose something wrong with baby
b. Would not have conceived if knew of risks
c. Ie. Botched vasectomy
d. Stop at point of delivery for damages
3. Rights of fetuses
a. Even before viability, a fetus has a cause of action for injuries against a tortfeasor, even if still born
b. Mother has no duty to bring into life a healthy fetus
4. Loss of consortium: Husband and wife no longer able to perform their marital duties due to a wrongful interference in the marriage
